Breaking Down Arbitration Awards

By Theo Cheng

Resolution Alley is a column about the use of alternative
dispute resolution.

I have always been an avid follower and watcher of en-
tertainment awards shows like the Grammys, the Golden
Globes, and the Oscars. The first quarter of the year are
filled with them, highlighting some of the biggest and
most popular music, television, and films of the past year.
Watching these shows this year got me thinking about a
different kind of award — an arbitration award (I am, after
all, an arbitrator!). I think there is a fair amount of confu-
sion and lack of clarity when it comes to what an arbitra-
tion award actually is, so this column will try to shed a little

light on that.

After all the testimonial and documentary evidence have
been submitted to an arbitral tribunal (either a sole arbitrator
or a panel of arbitrators) and after any post-hearing submis-
sions from the parties have been presented, and perhaps even
an oral argument has been held, the tribunal will “close” the
hearing. It will then proceed to render the award, which is
usually delivered in written form.

Arbitration awards are generally accorded a high degree of
finality for two reasons. First, finality respects party autonomy
to vest the power of adjudication in a specific, agreed-upon
third party. Second, finality also honors the parties agree-
ment to ensure that a tribunal’s award will not be disturbed or
second-guessed. Accordingly, there are only limited grounds
for a subsequent court to review an arbitration award for
potential overturning (or vacatur).! Specifically, neither the
Federal Arbitration Act nor any state arbitration procedural
statute affords review of an arbitration award for errors of law
or fact or, more generally, on the merits. Rather, all of them
focus on ensuring that the process was fundamentally fair to
the participants.

Parties are accustomed to receiving an award at the end of
the arbitration proceeding that declares who prevailed on the
claims, counterclaims, and defenses and the relief awarded (if
any). Such an award — issued, of course, after the hearing has
closed — is usually referred to as a final award. A final award
is meant to complete the tribunal’s service. It is the last word
from the tribunal, leaving nothing left for it to do on the mat-
ter. After the issuance of a final award, the tribunal’s authority
over the proceeding terminates — more on that later.

However, there are times where there is unfinished busi-
ness. A tribunal will issue a partial final award to decide a
discrete claim, issue, or a portion of the case, on which the
tribunal does not expect to have anything more to say. For
example, in a case where a prevailing party might be entitled
to reimbursement of its attorney’s fees and/or costs (either by
party agreement or by statute), a tribunal might, in the first
instance, issue a partial final award. Such an award would
communicate the tribunal’s decision on the substantive claim
and then provide additional instructions regarding the sub-
mission of the prevailing party’s attorneys’ fees and/or costs
petition. The tribunal’s award addressing the fees and/or costs
petition would then be its final award.

If the tribunal anticipates perhaps changing its mind on
a ruling, it may also leave open that claim, issue, or portion
of the case by instead issuing an interim award. An interim
award typically addresses some preliminary or threshold issue
that might be affected or impacted by changed circumstanc-
es. For example, disputes over arbitrability or jurisdiction, the
applicable law, and the issuance of provisional or preliminary
relief (e.g., injunctions, attachments) all present a tribunal
with the possibility that changed circumstances (facts and/or
law) might warrant the tribunal’s reconsideration or modifi-
cation of its earlier ruling. In such a case, an interim award
would be the correct nomenclature.

Separate from the type of award, arbitration awards come
in three basic forms: (1) standard, (2) findings of fact and
conclusions of law, and (3) reasoned. The parties’ agreement
or the alternate dispute resolution (ADR) provider’s ruleset
might specify a particular form for the award.?

A standard award — also known as a bare award or simple
award — is the most common form of award in arbitration
proceedings. It merely announces the result (i.e., the identity
of the prevailing party, the nature of the claim(s), and the re-
lief awarded, if any) and provides no explanation or reasons,
or otherwise sets forth the grounds for the outcome.

A standard award requires very little input from the par-
ties after a hearing is completed. In fact, in many cases, the
parties and the tribunal may elect to dispense with extensive
post-hearing submissions (or even eliminate them altogether)
when the form of the award will be so bare. As a result, a
standard award is the most cost-effective and, in fact, the least
costly option for the parties. At the same time, however, a
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standard award provides the worst basis for later judicial re-
view because, absent a transcript or some other record of the
proceeding, a reviewing court has nothing substantive upon
which to base its review.

Notwithstanding the foregoing, a standard award also
helps preserve the privacy and confidentiality of the proceed-
ings.? As the tribunal will not be engaging in any real sub-
stantive writing about the proceeding, a standard award will
reveal very little about the proceeding aside from the iden-
tity of the parties, the nature of the claim(s), and the relief
awarded (if any).

By contrast, an award containing findings of fact and con-
clusions of law provides detailed factual findings based upon
the evidentiary record. Such an award also contains specific
conclusions of law based upon the foregoing factual findings
and the applicable legal framework. It could look very much
like a trial court’s decision on a preliminary injunction mo-
tion, which is usually set forth in numbered paragraphs,
with citations to the evidentiary record for each factual find-
ing and citations to applicable authority for each conclusion
of law.

Unlike a standard award, an award with findings of fact
and conclusions of law requires an extensive amount of in-
put from the parties after a hearing is completed. Typically,
parties need to provide post-hearing submissions containing
their respective proposed findings and conclusions, with me-
ticulous citations to record evidence and applicable authori-
ties. The tribunal will then review those submissions in craft-
ing its own findings and conclusions.

As a result, an award with findings of fact and conclusions
of law is the least cost-effective and, in fact, the most expen-
sive option for the parties. At the same time, however, such an
award provides the best basis for later judicial review, because
a reviewing court will usually have a tremendous amount of
material within the award itself upon which to base its review.

Siting somewhere in between a standard award and an
award with findings of fact and conclusions of law is a rea-
soned award. Like the name suggests, a reasoned award pro-
vides the tribunal’s reasons for the outcome. In that regard, it
is certainly more detailed than a standard award. However, it
need not be as detailed as an award with findings of fact and
conclusions of law. One court has attempted to define it as
follows:

[A] reasoned award is something more than
a line or two of unexplained conclusions,
but something less than full findings of fact
and conclusions of law on each issue raised
before the panel. A reasoned award sets forth
the basic reasoning of the arbitral panel on
the central issue or issues raised before it. It

need not delve into every argument made
by the parties.*

Consequently, as the above definition foretells, there is a
wide variation in work-product that might satisfy the con-
tours of a reasoned award. The many considerations a tribu-
nal should undertake in drafting a reasoned award are beyond
the scope of this column, but would include the following:

e Whether the tribunal has adhered to the award pro-
visions contained in the parties arbitration agree-

ment and the applicable ADR provider’s ruleset;
*  Whether the tribunal has adhered to the applicable

arbitral procedural law, particularly as it relates to
any specific requirements for an enforceable award;

*  Whether the type and format of the award is ap-
propriate;

e Whether the tribunal has addressed all the claims,
counterclaims, defenses, and issues that have been
presented by the parties;

*  Whether the tribunal has addressed any and all out-
standing applications interposed or raised by the
parties;

*  Whether the award is clear, coherent, logical, con-
sistent, and concise;

* Whether the tribunal, in making any credibility
determinations, has explained why it found some-
thing credible (or not), avoiding the use of conclu-
sory words like “lied” or falsified”;

¢ Whether the tribunal has ensured that it has dem-
onstrated through the writing that it has considered
all sides presented; and

*  Whether the tribunal has chosen language in the
award that will help ensure that the award will be
able to sustain a challenge to its vacatur and con-
tribute to its enforceability.

In the end, it bears noting that the ultimate objective in
award-writing is to ensure that the work product comprises
an enforceable award, thereby allowing the parties to gain
the benefit of having bargained for an arbitration proceed-
ing to resolve their dispute. In doing so, the tribunal needs
to meet out justice and follow the law, while, within certain
constraints, develop its own unique writing style.>

Incidentally, the closing of the hearing by the tribunal is
a milestone event in the arbitration proceeding.6 Thereafter,
the parties are not permitted to submit any further evidence
or argument to the tribunal, subject to an application to re-
open the hearing.” Under some ADR provider rulesets, the
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closing of the hearing also starts the applicable time period
for the tribunal to render the award.®

Notably, missing a mandated deadline for rendering the
award — whether it is established by a rule or by the parties’
agreement — can subject the tribunal to becoming functus
officio. Functus officio is a Latin term meaning “having per-
formed one’s duty” or “having fulfilled one’s office.” It is a le-
gal doctrine that signifies when an official (like the tribunal),
after completing its assigned task, no longer has authority or
power to act further in that matter. Said differently, once that

purpose has been fulfilled, the official is “functus officio.”

In the arbitration context, “[tlhe functus officio doctrine
dictates that, once arbitrators have fully exercised their au-
thority to adjudicate the issues submitted to them, their au-
thority over those questions is ended, and the arbitrators have
no further authority, absent agreement by the parties, to re-
determine those issues.”® Thus, if the deadline for rendering
the award expires and the tribunal has not yet rendered that
award, it will become powerless and without further author-
ity to do so, absent an agreement of the parties to restore that
authority to the tribunal.

This has been a breakdown of the types and forms of
awards that parties can expect to see in the arbitral forum. In
form, they are essentially very much like opinions issued by a
judge after a bench trial. Yet in substance, they are not judg-
ments or orders of a court, although they can be reduced to a
judgment — and have the same force and effect like any other
court judgment — if a party seeks confirmation of the award
in court. That is a subject, perhaps, for another column.
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